
Erlfployer: 
� 

FEDERAL MEDIATION AND CONCILIATION SERVICE 
UNITED STATES GOVERNMENT 

ARBITRATION AWARD 

In the Matter of Arbitration Between 

Palm Beach County Police Benevolent 
Association 

Union 

Issue: Mark McKirchy - Termination 

Employee 

And 

Town of South Palm Beach, FL 

Employer 

Award Date: 
May 27, 2017 

Arbitrator: 

William C. Serda 

FMCS Case Number 
160622-55817-3 

Date of Hearing 
January 25, 26 & 27, 

2017 

Hearing Location: 
So Palm Beach. FL 

Briefs Received: 
March 31, 2017 

FILE: AWD FMCS 
Twn of So Palm Bch 

vs 
Palm Bch County PBA 

************************************************************************************************************* 

APPEARANCES: 

For the Town of South Palm Beach 
Sally Still, Esquire 
Counsel for Town of South Beach 
Ward Damon 
4420 Beacon Circle 
West Palm Beach, FL 33407 

For the Union: Palm Beach County Police Beno. Assoc., Inc. 
Lawrence K Fagan, Esquire 
Counsel for Palm Beach County PBA 
2100 No. Florida Mango Road 
West Palm Beach, FL 33409 

PAGE ONE OF TWENTY 



Page 

ARBITRATION AWARD 
PALM BEACH COUNTY PBA vs. TOWN OF SO. PALM BEACH- McKIRCHY- 05/27/2017 

PAGE TWO OF TWENTY 

TABLE OF CONTENTS 

Section Title 

A Background 3 

B Framing the Issue 4 

c Contentions of Employer- Town of South 
Palm Beach, FL 4 

D Contentions of Union - Palm Beach County 
Police Benevolent Association 11 

E Discussion - Critical Issues 16 

F Conclusions - Findings of Arbitrator 19 

G Award 20 



(THESE DISPUTE): 

ARBITRATION AWARD 
PALM BEACH COUNTY PBA vs. TOWN OF SO. PALM BEACH-McKIRCHY-05/27/2017 

PAGE THREE OF TWENTY 

A. BACKGROUND ISSUES ARE NOT IN 

1. The Grievant, Mark McKirchy was a long time career Police Officer, beginning in January, 
1993. 

2. The Alleged Victim in this case (KS) arrived at the home of the Grievant on the evening of 
September 2, 2015, to celebrate her first day of work on her new job. 

3. They shared a few drinks, had dinner and were preparing for bed; when a disagreement 
occurred. 

4. The cause, extent, substance and physical nature of that disagreement are the matters in 
dispute in this arbitration hearing. 

5. As a result of this disagreement, the Grievant, Officer Mark McKirchy, was arrested and 
charged with false imprisonment, a felony - and dating violence, a misdemeanor .. 

6. Following an Internal Affairs Investigation and a Predetermination Hearing with the Town 
Manager, the Grievant, Officer McKirchy was terminated May 17, 2016. 

7. A timely Grievance was filed by the PBA Union, in behalf of Grievant Mckirchy. 

8. The Grievance was processed, as provided in the Collective Bargaining Agreement, 

without resolution - leading to this arbitration hearing. 

9. All Parties assembled in South Palm Beach, initially on October 4, 2016, but, due to a 
pending Hurricane, continued the hearing to January 25, 26 and 27, 2017; whereby all 

Parties re-assembled for the appropriate arbitration hearing on the merits. 

10. Both Parties agreed that this matter was properly in arbitration and properly before this 
arbitrator. 

11. The transcript recorded by the Court Reporter, Ms. Toni M. Salopek, of Prose Court 
Reporting Agency, Inc. was established as the official record of the proceeding 

12. The evidentiary portion of the hearing concluded January 27, 2017, at approximately 
1:20 p.m. 

13. Post hearing written briefs were submitted by the Parties on March 31, 2017. 
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B. FRAMING THE ISSUE: 

The Parties agreed in general, and the Arbitrator articulates the issue before us as: 

Did the Town of South Palm Beach have just and proper cause to terminate/discharge Mark 
McKirchy for the " incident of the evening of September 2, 2015"? 

If not, what shall be the remedy? 

C. CONTENTIONS OF THE EMPLOYER - TOWN OF SOUTH PALM BEACH: 

1. The Collective Bargaining Agreement, Article 11 , Section 7, Grievance and Arbitration 
Procedure , states (in part) that: 

"The decision of the arbitrator shall be limited to upholding the grievance, or 
denying the grievance, and the arbitrator shall not have the authority or right to 
modify the discipline or craft any remedy other than restoring the employee to the 
position he or she was in prior to the disciplinary action being imposed, with 
restoration of any lost wages and, if applicable, restoration of any benefits. 

2. Thus, here, the decision of the arbitrator shall be limited to upholding the grievance and 
overturning the termination, with a resulting make-whole remedy, or denying the grievance 
and affirming the termination. 

RELEVANT ARTICLES 

3. Article 5 of the Collective Bargaining Agreement clearly states that the Parties have 
mutually agreed, in writing (CBA), that the Town has the right to unilaterally "set standards 
of services to be offered to the public, and exercise control and discretion over its 
organization and operations." 

And, also, "To suspend, demote, discharge or take other disciplinary action against 
employees for cause." 
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4. Article 10: DISCIPLINE AND CORRECTIVE ACTIONS 
Section 1. Code of Conduct and Corrective Actions 

It shall be the duty of an employee to maintain high standards of cooperation, 
efficiency, and integrity in his or her conduct and work performance with the Town in keeping 

with the Oath of Office; the laws of the United States, the State of Florida, and the Town of 
South Palm Beach; provision(s) of Departmental or Town Rule(s) or Regulation(s) and Standard 
Operating procedure(s). 

The Town has the right to discipline, demote, suspend, or take other disciplinary 
action against employees for, without limitation, unsatisfactory work, misconduct, or for other 

proper cause 

The Town may follow a system of progressive correction and discipline in that the 
Town, in its sole discretion, may impose a level of corrective action or discipline deemed 
necessary to correct undesirable behavior. Actions taken may increase in severity if the original 
offense is not corrected or if a subsequent offense arises. 

Based upon the severity of the offense, the action imposed by the Town for the 
first or subsequent offenses may include a suspension without pay, reduction in salary, 
demotion or termination. 

TERMINATION. A decision to terminate the employment of an employee may be 
made by management for proper cause or when previous actions have failed to bring a 
satisfactory change in the employee's conduct or work performance, or when a suspension is 
not deemed by management to be sufficiently severe for the offense. Actions which may result 
in the immediate removal of an employee from the work site include, but are not limited to: 
criminal misconduct, arrest for domestic violence or assault, theft, insubordination, repeated 
failure to follow instructions, poor performance, sabotage, any threat to the safety of employees 
or the public, and/or suspected drug or alcohol use on the job. A termination of employment is a 
permanent separation from employment with the Town. 

5. Article 14: COMPLIANCE WITH RULES AND REGULATIONS 

1) All sections of resolution 384 of the Town of South Palm Beach, as presently 
implemented, the Town's personnel Policy and the Town Police department's 
general Orders, including any amendments thereto, are applicable to the 

bargaining unit members unless there is an express conflict between the 
personnel Policy or General orders as amended and this Agreement, in which 
case this Agreement shall control. The Union agrees that the Town has the right 
to amend and/or modify its rules and regulations to the extent the Town- in its 
sole discretion - deems it necessary for the operation of the Police Department. 
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C. CONTENTIONS OF THE EMPLOYER- TOWN OF SOUTH PALM BEACH 

2) It is agreed and understood that employees shall be provided with copies of 
any policy, rule and regulation which are new and/or which replace, update 
and/or supersede the Town's or Department's present policies, rules and 
regulations. 

6. Although the foregoing were specifically bargained for by the Town and expressly agreed to 
by the union, as a result of the usual give-and-take collective bargaining, the Union now 
seeks to challenge these management rights in the arbitration of the Grievant's termination. 
At the hearing the Union sought to challenge the Town's right to set and then maintain its 
own standards and to require its employees to meet those standards, and it also raised a 
number of alleged procedural defects, which are simply red-herrings. 

TESTIMONY OF THE VICTIM - GRIEVANT'S ALLEGED CONDUCT 

7. The victim ("KS"- Grievant's girlfriend) testified, and the Boynton Beach Police Department 
("BBPD") found, that on the evening of September 2, 2015, KS arrived at the Grievant's 
home to celebrate her first day of work at her new job. She arrived at approximately 6:30 
p.m.-and they shared a margarita cocktail that Grievant had prepared. They had dinner. 
KS did not drink much, but the Grievant did. 

8. After dinner, as they were preparing for bed, Grievant decided to take KS's cell phone away 
from her-over her vocal objections. He, also, grabbed the phone and chose to hide it. 

9. KS became angry and decided to leave - but Grievant had double bolted all doors and 
physically blocked her from leaving. KS attempted to leave through the garage door but the 
Grievant grabbed her and forced her back into the house. 

10. Grievant then demanded that she return his house keys to him. 

11. The situation escalated into a physical restraint contest for approximately two hours, with 
the Grievant restraining her, grabbing her arms, twisting her arms behind her back, pushing 
her to the floor, throwing her around and punching her- all in a fit of rage. 

12. She was afraid, screaming, crying and begging him to let her leave- for more than two 
hours. 

13. At approximately midnight, she was able to escape through the garage -barefoot and 
wearing only her tee shirt. 

14. The Grievant pursued, but decided to return to the house, change into dark clothes, move 
KS's car and then go look for her. 
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C. CONTENTIONS OF THE EMPLOYER- TOWN OF SOUTH PALM BEACH 

15. KS wandered around for a short time, until she came upon a nearby police station, where 
Detective Montoya was working. 

16. KS explained to Montoya that she had an argument with her boyfriend and was locked out 
of the house -and just wanted to retrieve her cell phone and to go to her home. 

17. Detective Montoya, who is trained in such observations, testified that there was no smell of 
alcohol with KS and that KS did not show any signs of intoxication. 

18. The back-up officer, McCaffrey, who Detective Montoya called for assistance, who is also 
trained for such observations, also indicated that he observed no smell of alcohol, nor signs 
of intoxication. Officer McCaffery and KS then returned to the Grievant's house. 

19. When Officer McCaffery and KS returned to the Grievant's house, KS noticed that her car 
had been moved into the middle of the driveway, it was unlocked and her purse and clothes 
were in the car- but no cell phone. 

20. Officer McCaffery allowed KS to drive home- which is clear evidence that he detected no 
indication of impairment nor intoxication. 

21. Later that same morning, Grievant telephoned KS and told her he was delivering her cell 
phone to her. 

22. Subsequently, KS and Grievant exchanged a number of text messages - and she insisted 

that Grievant set up a meeting, for her, with Grievant's good friend, Detective Vinnie Gray, 
of the Delray Beach Police Department. 

23. At some point in these texts, Grievant suggested that KS was impaired and he was doing 
her a favor by preventing her from driving. KS took exception to that text, stating; 
You better not be telling him [Vinnie Gray] that "bull-crap" and "I better not hear that. You 
wouldn't give me my phone that's where it all started so don't try to change the story." 

24. Detective Gray agreed to meet with KS and she asked him to make sure that Grievant 
would leave her alone and never to contact her again. Gray agreed to do so. 

25. Gray also told her that if she felt she was the victim of a crime, that she should report the 
incident- and, also, that if she did so, Grievant would lose his job. 

26. KS testified that she was afraid that Grievant would retaliate if he lost his job, so she 
delayed further reporting of the terrifying events of September 2, 2015, to law enforcement, 
for nine days. 
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27. During the nine day delay, she discussed the issue with family, who encouraged her to 

report the incident. She, also, continued to suffer both physical and emotional pain, which 
she describes as feeling like a car wreck. Even today, her back still hurts but she claims the 
emotional pain is the worst. 

28. KS made her first sworn statement on September 12, 2015, to Patrol Officer Autiello of the 
Boynton Beach PD. Her bruises were still evident, and Autiello took pictures for the record. 

29. A second statement (video) was made on September 23, 2015 with Detective Raftery of 
Boynton Beach PD Special Victims Unit. 

GRIEVANT'S CONDUCT AFTER THE INCIDENT AND ARREST 

30. Grievant returned to work the day after the incident and worked in uniform, without reporting 
the incident to his superiors. 

31. On September 16, 2015, Officer Autiello tried to reach the Grievant for "his side of the 
story". Grievant also hired attorney Wasserman on September 16, 2015. 

32. Aithough Grievant was aware of the criminal charges filed, he still did not report these 
events to his superiors at the Town. 

33. BBPD had determined that charges would be filed for dating violence pursuant to Florida 
Statutes Section 784-046. 

34. On September 23, 2015 Commander Rizzotto met with BBPD to review the file and 

charges. This is the first time that the incident of September 2, 2015 became known to the 
Town Police Department. 

35. At no time during the period September 2 through September 23, 2015 did Grievant notify 
his Town superiors of the incident, the pending charges or his hiring of Attorney 
Wasserman. 

36. About six weeks later, surprisingly, the State Prosecutor (Lindsay Warner) issued a "no fie" 
for the case, and the prosecution process ended. 
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37. As part of the investigation, Grievant was interviewed by Internal Affairs and made the 
following admissions, however, he refused to testify on these matters during the Arbitration 
Hearing . His admissions: 

a. He did prevent KS from leaving. 
b. He made and drank two batches of margaritas (12 oz. of alcohol) within a two hour 

period- and was not fit to drive. 
c. He did take KS's cell phone from her. 
d. He took KS's car keys from her. 
e. His doors were double dead bolted, and keys removed. 
f. He did struggle with KS. 
g. KS did fall to the floor several times. 
h. KS did ask to leave several times. 

KS tried to leave for over an hour. 
j. He would not allow KS to leave. 
k. He did cause physical injury to KS. 
I. KS did actually "flee" his home. 
m. He saw three police cruisers pass him (when he was searching for KS) but he did not 

ask for assistance in locating KS. 

38. Over several objections from the Town, grievant provided a long narrative about his version 
of the "facts", then obdurately and inexplicably refused to answer any questions on cross 
examination that concerned the events of September 2, 2015, and its aftermath, invoking 
his "Fifth Amendment" right against self-incrimination. This legal position of the PBA and 

the Grievant was beyond absurd. 

39. That Fifth Amendment privilege was abused -as it does not permit the party to give his 
version of the facts without being subject to cross examination. Where a witness testifies on 
direct examination, as to certain matters, he/she waives the Fifth Amendment privilege as to 
those matters which fall within the scope of direct examination - and must be subject to 
cross examination for those matters within the scope of direct examination. 

40. 1t was an error not to allow the Town to cross examine the Grievant. Cross-examination of a 
witness, upon the subjects covered in his/her direct examination, is an invaluable right and 
when it is denied, it cannot be said that such ruling does not constitute harmful and fatal 
error . . .  

41. This termination should be upheld based upon the undisputed fact that this officer, in a 

violent rage, battered and physically restrained someone he claimed to care for, then 
worked each day, in uniform, sworn to upheld the law, while on notice that another police 
agency was investigating his violent conduct, preparing felony charges against him, yet 
saying nothing to his commanding officers. 
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42. Town residents and visitors deserve professional, moral, qualified law enforcement 
personnel on its streets as a standard of service. The Town has set that reasonable 
standard, and incorporated it into the CBA and its Rules and Regulations. 

43.1n light of his arrest and charge of false imprisonment, a felony, and dating violence, a 
misdemeanor, and his own admission of such conduct, this is a clear case. 

44. The Town had proper cause to terminate Grievant's employment. 
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D. CONTENTIONS OF THE UNION - PALM BEACH COUNTY PBA: 

1. RELEVANT COLLECTIVE BARGAINING AGREEMENT (CBA) PROVISIONS 

ARTICLE 26 DISCIPLINE AND CORRECTIVE ACTIONS 

Section 1. Code of Conduct and Corrective Actions 

It shall be the duty of an employee to maintain high standards of cooperation, efficiency 
and integrity in his conduct and work performance with the Town in keeping with the Oath of 
Office; the law of the United States, the State of Florida, and the Town of South Palm 
Beach; provision(s) of the Departmental or Town Rule(s) or Regulation(s) and Standard 
Operating Procedure(s). 

TERMINATION. A decision to terminate the employment of an employee may be 
made by management for proper cause or when previous actions have failed to 
bring a satisfactory change in the employee's conduct or work performance, or 
when a suspension is not deemed by management to be sufficiently severe for 
the offense. (Emphasis Added) 

2. Officer McKirchy was a life-time police officer, beginning in January, 1993. He has worked 
for the Town for nearly a quarter-century. 

3. The "Union" (PBA) came into town in 2010, to represent police officers' regarding their terms 
and conditions of employment. This fact cannot be highlighted enough. Town is a wealthy, 
coastal Town, not necessarily welcoming their community police force starting a union. 

' 

4. Officer McKirchy was the senior officer, Town police Chief Crane "resented" that Officer 
McKirchy, if he were involved in the Union, "demanded things from the town". Town 
considered the fact of bringing the union in to represent its police force (to patrol a whole 
.135 square miles) to be outrageous. 

Officer McKirchy would be the PBA spokesperson - the union representative, and he was 

marked from then on. 

6. Off-Duty, Officer McKirchy was not the macho-policeman, but rather, on the contrary, is 
"bookish;" the computer type, who admittedly made poor choices in girlfriends and personal 
relationships. Off-duty, in his personal life, in his 241h year of policing, Officer McKirchy met 
a lady named Karen Smilen and they had a dysfunctional romantic relationship. 

7. The issue in this arbitration proceeding involves an Internal Affairs investigation, initiated by 
the Town, into the alleged off-duty conduct of Officer McKirchy. 
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8.Town introduced bias into the process by selecting its Commander Rizzotto to conduct the 

Internal investigation against Officer McKirchy. As a result, Officer McKirchy was improperly 
terminated by Town- but there is much more. 

9.Years before this incident, Officer McKirchy trained then new officer Rizzotto, who, coming 
from another police agency, "felt that he was above his training officer and he could do what 
he wanted. " 

1 O.As his training officer, Officer McKirchy had to point out deficiencies that his trainee, Officer 
Rizzotto was having. 

11.0fficer McKirchy wrote a review/evaluation of Officer Rizzotto due to continual police 
deficiencies that he did not take well. Then, Officer Rizzotto got promoted to Lieutenant over 

Officer McKirchy and became his boss. 

12.As Officer McKirchy testified regarding his difficult relationship with Commander Rizzotto: 

So we continued on, you know, my relationship with Commander Rizzotto was cordial, 

very professional, with a few exceptions, you know, there was a few odd things that he 
would do even with officers in the room. I had a trainee in the room one time and - and 
all three of us are in the room, and for minutes- we're all having a conversation; we're 
all standing there looking at each other, and for that minutes, he would not even look at 
me, acknowledge me, anything I said, nothing. It was almost like I was invisible. And 
that happened a few times, which I thought was very odd, you know. 

13.Commander Rizzotto became the Internal Affairs Investigator for Town. 

14. 0fficer McKirchy dated a lady, Ms. Smilen, who made an Internal Affairs complaint against 
him, alleging improper off-duty conduct against him, stemming from an evening of drinks 
and dinner at his home. 

15.0fficer McKirchy recognized that evening that Ms. Smilen was impaired and, as a police 
officer, he could not lawfully allow her to get into her car and drive. 

16.Frustrated and impaired, Ms. Smilen left Officer McKirchy's house on foot. 

17. Aithough she discussed the issue briefly that evening, nine days later, Ms. Smilen 
personally visited the Boynton Beach Police department to further "remark" on the 

scenario. 

18. 0fficer Mckirchy retained Jonathan Wasserman, Esq. to represent him in what became a 
criminal matter, and he was advised by Wasserman to not make a statement. 
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19.The Palm Beach County State Attorney's office dismissed the case against Officer 
Mckirchy. 

20.Town conducted an Internal Affairs investigation against Officer McKirchy, with 

Commander Rizzotto (Officer McKirchy's nemesis) handling the investigation. Town 
terminated Officer McKirchy's employment on May 17, 2016. 

21.1ronically, Commander Rizzotto personally took a trip to Boynton Beach Police Department 
and shortly thereafter, Boynton Beach Police Department showed up with arrest paper 
work for Officer McKirchy. Interestingly, Officer McKirchy was the PBA Representative 
at Town, immediately before he was terminated. 

22.1t is well established that the employer bears the burden in a discharge case of proving that 
it had just cause to discharge the Grievant. Proof in discharge cases should be by an 
overwhelming weight of the evidence. 

23.Arbitrator Carroll R. Daugherty articulated 7 tests, each of which an employer must satisfy 
before it has "cause" to discipline an employee (Enterprise Wire Co.) 

a. Employee forewarned of consequences of his actions. 
b. Company's rules reasonably related to business efficiency. 
c. Effort made before discharge to determine if employee is guilty. 
d. Investigation conducted fairly and objectively. 
e. Substantial evidence of employee's guilt. 
f. Rules applied fairly and without discrimination. 
g. Degree of discipline reasonably related to the seriousness of employees offense and 

employee's past record. 

24.The action to terminate Officer McKirchy was not, in and of itself, satisfactory or appropriate 
for termination of a quarter-century long employee. 

25.The intent of the Parties (in the CBA language) is to remove from the work site quickly 
those with allegations of that nature and then to ferret out if the allegations have been 
proven by Town, with proper cause expressly stated (in the CBA) at multiple locations in 
the CBA (Jt 1 ), highlighting "its bargained" for importance. 
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26.Lt. Vinnie Gray was part of the Collective Bargaining team who drafted the CBA, and 
Memorialized its intent - and testified that: 

. . .  we want to make sure that the language wasn't ambiguous to the point where 
Somebody gets to be fired for no reason or maybe they don't like you, they just 

wanted to terminate you . 

. . . our position was in case an officer did get in trouble perhaps, if they were arrested 
and it was a bad arrest, which could happen, that we believed an officer shouldn't lose 
his job just because he was arrested; he should only lose his job if what he did was 
egregious enough that a court of law found him guilty for those allegations 

th27.When Officer McKirchy asserted his 5 Amendment Rights from the witness stand on 
cross-examination, the deflation in Town's case was palpable, because it realized that it 
never had proper cause to terminate McKirchy, not simply by an allegation that could 
temporarily remove him from the worksite pursuant to the CBA. 

28. 0ther potential Town "red herrings", like the above, are discussed throughout the 7 tests 
for cause, as follows: 

a. Officer McKirchy was never forewarned by Town that he could lose his 
livelihood and career over what amounted to a set-up. 

b. There was no substantial evidence of guilt and the rules were not applied fairly 
to Officer McKirchy. 

c. The investigation was not conducted fairly - it was outcome determinative. 
d. The degree of discipline by Town was too extensive and quite transparent. 
e. Town's choosing to enforce its rules cafeteria style is counter-intuitive to 

business efficiency. 

29.This arbitrator should not countenance the termination of Officer McKirchy with Town's 
obvious bias against him, a flawed investigation, with the firing of the Union 
representative as Town's apparent, at all cost, goal. 

30.Further, there is no evidence on this record that Town believed that any amount of 
suspension days were not sufficiently severe (see Article 10 Disciplinary Actions of 
J1 ). 

31.Simply put Town cannot be allowed to unilaterally choose which rules to enforce and 
when and against whom. That is why Officer McKirchy was elected the PBA 
Representative and that is why the Union is present at Town in the first place. 
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32. There can be no doubt that Town terminated Officer McKirchy without cause. As such, the 
grievance should be GRANTED and he should be reinstated to his rank of police officer at 
Town, with all back-pay and emoluments. 

33. To decide otherwise on this record would deflate the meaning of just-proper cause in the 
CBA, fundamental fairness and the importance of holding Town to its burden of proof for 
ALL OF ITS EMPLOYEES. 
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E. DISCUSSION - THESE MATTERS ARE CRITICAL IN ANALYZING THIS DISPUTE: 

1. It is clear and evident that Ms. Smilen experienced substantial physical and emotional 
trauma on/about the evening of September 2, 2015 (the evening and incident in question); 
and that Grievant McKirchy was responsible for that Trauma. 

Exhibit T -18: Screen shots of Victim Smilen's phone showing text messages and 
pictures of her injuries, accusing Grievant McKirchy- and McKirchy's clear 
acknowledgement that he was the person responsible, while attempting to prevent 
her from driving while "impaired". 

Exhibit T-17: Color photographs of Victim Smilen's injuries/bruises, taken by BBPD 
on or about September 12, 2015, nine days after the incident. 

In his testimony, Grievant McKirchy did not deny, but tacitly agreed that he was 
responsible for the action which caused the injuries - but was trying to keep Ms. 
Smilen from driving while impaired from drinking Margaritas. 

Grievant is alleged to have admitted forcibly restraining Ms. Smilen for at least one 

and half hours, during this September 2, 2015 incident- in the course of the 
Predetermination Hearing and the Internal Affairs investigation. 

2. In regard to Ms. Smilen's "impairment and inability" to drive safely during this incident: 

When McKirchy mentions that "excuse" in the text message conversation of the 
morning after the incident (September 3, 2015), Ms. Smilen, at 7:30 a.m., makes 
it quite clear that she fully denies that "excuse"- and points out the fact that the issue 
of her "impairment" was never mentioned during her "three hours of captivity". 

Ms. Smilen finally escaped, wearing only a tee shirt, and encountered Detective 
Montoya at the police substation. A woman, late at night, wearing only a tee shirt, 
wandering into a police substation, seeking assistance because her boyfriend locked 
her out of his house, is likely to be evaluated "very carefully", by the duty officer. Yet, 
there was no indication of intoxication, impairment, or even a smell of alcohol- by an 
officer trained and experienced in such an evaluation. 

The same can be said for Officer McCaffery, the back up Officer who transported Ms. 
Smilen back to McKirchy's home. He reported no indication of impairment, alcohol or 
intoxication - and he allowed her to drive her car home. 
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E. DISCUSSION- THESE MATTERS ARE CRITICAL IN ANALYZING THIS DISPUTE 

3. In regard to the legitimacy, motivation and judgment of Grievant McKirchy-that his intent 
was to restrain and protect Ms. Smilen, and perform his police obligation, to prevent Ms. 

Smilen from driving impaired and possibly causing a serious accident. 

There is serious question as to who, if, indeed, anyone, was impaired, and how 
badly. 

If there was a serious, legitimate and mature concern for Ms. Smilen's safety; 
and if she was resisting that fact; and if there was no reasonable way to persuade her 
to avoid driving - would it not be more practical to try driving her home yourself, and 
take a taxi back, or call a friend, or call her a taxi-or if desperate, ask the police to 
escort her home in a police squad car. After all this is a most serious and desperate 

situation. 

- Any option is better than attempting to physically constrain another person and hold 
them captive with physical force and injury. 

4. In regard to the disciplinary question faced by the Town Of South Palm Beach, in response 
to this incident. 

The Grievant, during the preliminary stages of this process, chose to not report this 
evenUincident to his superiors - even though he knew criminal charges were being 
considered -a period of about three weeks, while he (Grievant) continued to work, 
patrol and ignore the serious situation. 

Sometime in the late October, early November, 2015 time frame, the State's 

Attorney's Office decided to "no file" this incident, after considerable time and effort to 
apparently investigate and prosecute. Which, thus, reverts the case back to the 
Town of South Palm Beach, for evaluation of local City requirements, rules and 
regulations. 

The Town charged the Grievant with the following violations: 

RR. VI? UNBECOMING CONDUCT 

Prohibits conduct which brings the department into disrepute or reflects 
discredit upon the officer as a member of the department, or that which 
impairs the operation or efficiency of the department or officer. 
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E. DISCUSSION - THESE MATTERS ARE CRITICAL IN ANALYZING THIS DISPUTE 

RR. Ill. ACCESSORY 

Requires that employees report violations or any improper conduct which 
comes to their knowledge, to their immediate supervisor- and allows the 
employee to by-pass the official channels and go directly to the Chief, 
in special unusual situations. 

RR. XII 2a. CONFORMANCE TO LAWS 

Requires Employees to obey all laws of the United States and of any state or 
Local jurisdiction in which the officers are present. 

RR. VI 2. IMMORAL CONDUCT 

Requires that employees maintain a level of moral conduct in their personal 
business affairs which is in keeping with the highest standards of the law 
enforcement profession. 

RR. VII 4c. USE OF ALCOHOL OFF DUTY 

Requires employees, while off duty, to refrain from consuming intoxicating 
beverages to the extent that it results in impairment, intoxication or obnoxious 
or offensive behavior. 

In addition to Town Rules, the CBA provides for Termination and Immediate 
Removal for Criminal Misconduct and Arrest for violence. 

Article 10, Section 3 states: 

TERMINATION. A decision to terminate the employment of an employee may be 
made by management for proper cause or when previous actions have failed to bring 
a satisfactory change in the employee's conduct or work performance, or when a 
suspension is not deemed by management to be sufficiently severe for the offense. 

Actions which may result in the immediate removal of an employee from the work 
site include, but are not limited to: criminal misconduct, arrest for domestic violence 

or assault, theft, insubordination, repeated failure to follow instructions, poor 
performance, sabotage, any threat to the safety of employees or the public, and/or 
suspected drug or alcohol use on the job. 
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E. DISCUSSION- THESE MATTERS ARE CRITICAL IN ANALYZING THIS DISPUTE 

5. In regard to the Union contention that Grievant McKirchy was the victim of a management 
conspiracy to eliminate a Union Representative or the victim of a grudge held by superior 
officer, Commander Rizzotto- the arbitrator finds no evidence to support said allegation. 

The simple fact that Grievant McKirchy was, indeed, a Union Representative, or that, 
perhaps, Commander Rizzotto and Grievant McKirchy were not close friends, does not, of 

itself, support a theory of negative or diabolical motivation. 

What little evidence that is available on that theory, supports a quite different picture of 
neutral professionalism, by all parties. 

F. CONCLUSION - FINDINGS OF THE ARBITRATOR: 

1. The arbitrator finds no evidence of unfairness, or discrimination by the Town in conducting 
the investigation into this matter nor any evidence of retaliation or prejudice by fellow officers 
within the Town Police Department. 

2. There is no doubt that on the evening of September 2, 2015, Officer McKirchy used physical 
force to restrain and control Ms. Smilen. 

3. The circumstantial evidence does not support Grievant McKirchy's testimony that he was 
restraining Ms. Smilen to protect her from driving home in an impaired state of intoxication. 

4. The more likely situation would appear that Grievant McKirchy was impaired and exercised 
extremely poor judgment. Shortly after the incident, Ms. Smilen was in the company of two 
police officers, who detected no alcohol odor nor impairment- and allowed her to retrieve 

her car and drive home, without any reservation. 

5. However, even if Grievant McKirchy's motivation was noble, and he did perceive Ms. Smilen 
as impaired - to conclude, at the exclusion of all other options, that physically restraining her, 

and causing her substantial bodily and emotional pain and injury - was the proper and 
justifiable course of action, is inexplicable and egregious. 

6. Some possible alternative options available to Grievant: call a friend, call a taxi, drive her 
home and call a taxi to return home, call the police for assistance etc. 
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G. AWARD: 

1. For reasons identified prior, the Grievance filed by the Palm Beach County Police 
Benevolent Association on January 19, 2016, on behalf of Mark McKirchy (Grievant) is 
denied in its entirety. 

2. There is compelling evidence and proper and just cause to support the action of the Town of 
South Palm Beach in terminating the employment of then Officer Mark McKirchy, for the 
events/incident of September 2, 2015. The termination is affirmed. 

3. The arbitrator will retain jurisdiction of this dispute for ninety (90) days beyond the date of 
this Award, for any questions concerning implementation or clarification of this Award - not 
for further argument of the merits - as the record is closed. 

4. Should questions or problems arise concerning the implementation, interpretation, or 
clarification of this Award (not further argument on the merits), please contact the arbitrator, 
through written inquiry (via email or US Mail), either jointly or with copy to opposing Counsel. 
The arbitrator's response will be likewise. 

END OF THIS DOCUMENT 

William C. Serda Arbitrator Date 
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